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for an agency whose current commission-

ers have shown signs of a welcome shift
away from harmful policies of the past. It
amounts to penalizing those doing pretty well
now for acts of predecessors who did great
damage. But there is no assurance that some
future constellation of commissioners will
retain good judgment, and there is ever the
problem of attitudes among longtime staff.
Thus, certain reforms are appropriate notwith-
standing today’s solid cast at the agency.

It seems almost churlish to suggest reforms

The Danger: A Return to
Regulatory Caesarism

The agency has been expanding enormously
for a decade, with nearly thrice the budget, at
$278 million for FY2003, of pre-Clinton years.
During the Clinton administration it exercised
unprecedented powers, guided initially by a
chief whose ambition was that of a regulatory
Caesar. In his FCC memoirs, former Chair-
man Reed Hundt has this to say regarding
efforts of the Bell companies to preserve a
state role in setting rules for local competi-
tion:

In other words, [the Bells] thought that
I would give up the chance to be the
master builder of the information sec-
tor’s competition rules.

To this day I cannot imagine that the
Bells thought I would abandon volun-
tarily the chance of a lifetime.'

Nor was Hundt deterred by possible opposi-
tion from within his agency:

The impossible deadlines [of the Tele-
com Act of 1996], in fact, were a stroke
of luck. They permitted my team to
rush the items past the other commis-
sioners to votes, insisting on our inter-
pretations of the law, and brooking no
delays.2

Hundt noted that he could marshal over 100
people, compared to three each for the other
commissioners.” In other words, he saw the
agency’s career staff as a mere adjunct to his
own personal staff. And he saw his mission in
messianic terms:

The more my team studied the law, the
more we realized our decision could
determine the winners and losers of
the new economy. We did not want
to confer advantage on particular com-
panies; that seemed inequitable. But
inevitably a decision that promoted
entry into the local market would ben-
efit a company that followed such a
strategy.’

Hundt asserted that “[n]o truly neutral option
existed” in explaining his decision to tilt policy
against established telephone compamies,5 but
this assessment is beside the point. His actions
were indefensible if one believes that the power
of a regulatory agency should neither be open-
ended nor made the personal fiefdom of a
single ruler.

It is true that Hundt was hardly typical of
FCC commissioners—he stands first, in this
author’s 24 years of observing the breed, in his
determination to impose his vision on those
he regulated and the larger society as well.
The roots of his messianism run deep. Recall-
ing his participation in that favored pastime of
elite boomers in the 1960s, social protest, he
writes of Woodstock:
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Then Jimi Hendrix started into his jan-
gled, jumping “Star Spangled Banner.”
His rendition of “the dawn’s early
light” awoke the distinctive patriotism
of my youth: the country belonged to
us, not our parents. If he could play
the national anthem his way, we could
change the world our way. We could
rewrite the rules.

I forgive our arrogance, our unwilling-
ness to seek compromise. After all, in
those days everyone was emotional—
families, friends, national leaders. No
debate was civil. Violent language
filled the newspapers and violent imag-
ery filled nightly television news. Even
those of us headed for law school
rejected lawyerly logic; we believed in
a higher, natural law that dictated vari-
ous acts of revolution.’

Hundt’s excesses, if not surpassed, were nearly
equaled by his successor, William Kennard. He
imposed broad conditions—well beyond any-
thing codified in statute—on Bell companies
who applied for merger approval and approval
(under section 271 of the 1996 Telecom Act)
to enter interstate long distance.

Kennard extorted extraordinary conditions on
Bell mergers. SBC’s acquisition of Ameritech
and Bell Atlantic’s purchase of GTE (to form
Verizon Communications) were both subject
to numerous concessions imposed by the FCC.
Especially egregious were requirements that
the new companies enter local markets outside
their regions, and accept penalties for early exit
from those same markets. The most expansive
construction of the 1996 Act would not sup-
port such measures.

Section 271 applicants have fared no better.
Bells have been forced to accept a standard
of perfection in their hardware and software
provisioning for competitive access to central
offices. They must share all-network derived
scale economies with rivals, forego all scope
economies between competitive and regulated
services, and make all facilities available to
rivals at absolute parity. This effectively con-
verts their local networks into community
property for the industry. Notions of what
facilities are truly essential and what function-
ality is equivalent were simply pushed aside.

It may seem unfair to premise FCC reform on
the excesses of two FCC chiefs who clearly
are not the norm. But we should be chastened
by Lord Acton’s famous warning that power
corrupts, and absolute power corrupts abso-
lutely. Thus, removing the chance for a future
reign of regulatory terror alone justifies curb-
ing certain FCC powers.

The Remedy:
Curb Regulatory Caesarism;
Restore Representative Rule

Begin with a given: forget about abolishing the
FCC. The collapse of the Gingrich “Leave Us
Alone” coalition largely eliminated the con-
stituency for zeroing out agencies. President
Bush’s “compassionate conservatism” aims to
make government work better, not less. And
in the post-9/11 atmosphere, downsizing gov-
ernment is simply off the radar screen. That
said, the FCC’s gross excess of the Clinton era
makes it a fair target for serious reform.

Ending major efforts to shrink government
does not preclude erecting safeguards against
the kind of Caesarist agency chairmanship per-
sonified by Hundt. The Bush administration,
as Enron found out, does not believe it is gov-
ernment’s role to “determine the winners and
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losers of the new economy”—or of the old
economy, for that matter. Good regulators see
themselves not as suzerains, but as umpires.

First: make the FCC an executive branch
agency. The FCC’s historic status as an “inde-
pendent” regulatory agency is a historical arti-
fact of the 1930s faith in regulatory compe-
tence and wisdom. Its independence not only
insulates the FCC from pressures that execu-
tive branch agencies feel, but from control of
elected officials.

If those running the war on terrorism can be
made subject to presidential control, surely
the FCC has no compelling reason to operate
largely free of it.

Second: strip the FCC of antitrust powers it
shares with other agencies. The FCC could
still make its views known to other agencies
without gumming up the works. Nowhere
is this more imperative than with regard to
authority over mergers, where the FCC only
adds a superfluous layer to the Justice Depart-
ment’s well-established review process. The
agency can file comments as part of Justice’s
antitrust review. The authority that the FCC
should exercise in connection with mergers
is over license and facilities transfer, which
should be confined to ascertaining whether the
applicant is qualified from a technical, opera-
tional and financial standpoint. Such a deter-
mination should take no more than 90 days,
and would be straightforward for licensees
who have already demonstrated solid manage-
ment of existing licenses. This would confine
the FCC to reviewing mergers only as to areas
of its special administrative expertise. (The
Clayton Act, which prohibits unfair competi-
tion, falls within the primary jurisdiction of
yet a third body: the Federal Trade Commis-
sion. Reducing antitrust reviews to two would
hardly seem to endanger consumers or compe-
tition.)

Worse yet is that the case for the FCC having
broad merger review authority is thin, to
say the least. Former Commissioner Harold
Furchtgott-Roth identified three areas of stat-
utory FCC merger review authority in con-
gressional testimony: (1) radio license transfer
under section 310 of the Communications
Act of 1934; (2) facilities transfer under sec-
tion 214 of the 1934 Act; (3) Clayton Act
“restraint of trade” review (this last one is
rarely exercised). Furchtgott-Roth noted that
the agency supplies no comprehensible yard-
sticks to guide the applicant, conducting an
essentially ad hoc, secret review that is opaque
and unpredictable even to experienced appli-
cant counsel. The “voluntary” conditions
accepted by merging parties are “rarely those
that companies come in with,” he continued,
but that after a negotiation with the FCC staff,
they “see the light”; further, “public interest”
standards vary from applicant to applicamt.7

A second critical view of FCC merger author-
ity was provided by Paula Stern, co-chair of
the International Competition Policy Advisory
Committee, which advises the Justice Depart-
ment on antitrust matters. A committee report
on merger policy released in 2000 had this to
say on FCC merger review:

The FCC’s competition policy review
also derives distinctive power from
the nature of its procedures and the
time-sensitive quality of many merg-
ers. Because there is no time limit on
its review of transactions, parties to
mergers under FCC review have stron-
ger incentives to make concessions to
the FCC than they do to make con-
cessions to the federal antitrust agen-
cies. This is true even when the FCC
relies on analytical concepts of doubt-
ful validity. Mergers often are time-
sensitive transaction, and long delays in
achieving approval are costly. Among
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other adverse effects, delay limits the
parties’ ability to implement new strate-
gies and increases the risk that employ-
ees who are uncertain about their future
position with the new entity will seek
other jobs.

In theory, the parties could elicit an
unfavorable FCC decision and chal-
lenge questionable enforcement theo-
ries before the court of appeals. In
practice, the prospect of spending a
year or more to gain an appellate deci-
sion is unacceptable. Consequently,
the FCC can rely on debatable compe-
tition policy enforcement theories (such
as expansive notions of potential com-
petition) safe in the knowledge that
such theories are unlikely to be tested
before an appellate tribunal.”

Furchtgott-Roth’s views capture the arbitrary
and capricious nature of FCC merger review:
ad hoc, secretive, coercive. Stern’s remarks
highlight two issues that call for further reform:
waiver of judicial review and the lack of time
limits on the conduct of FCC proceedings.

The FCC recently adopted rules streamlining
transfer of facilities control for certain small
and non-facilities-based carriers.” But those
will not cure the broader defects that the above
recommendations would address.

Third: confine the FCC’s “public interest”
authority to proceedings subject to judicial
review, with no one permitted to waive such
rights. One of the worst abuses of the Clin-
ton FCC was its penchant for practicing back-
room extortion. For this to be effective, par-
ties had to be pressured to waive their rights.
A cardinal principle of regulation must be that
the broader a regulatory power is, the more
imperative it is that such power be subject to
checks and balances.

This is not asking very much. Judicial review
would continue to follow the so-called Chev-
ron standard, which gives substantial defer-
ence to agency discretion. The fact that review
proceedings generally favor the agency, cou-
pled with the hardship an agency can impose
by delaying review of a merger, combine to
make waiver of appeal rights almost irresist-
ible to affected parties. Mergers that drag on
for more than a year—in Verizon’s case the
process took 23 months—find applicants faced
with the prospect of a further year or two delay
while appeals progress, or at least an end to the
process by accepting agency conditions that
escape meaningful review. But shouldn’t the
parties be allowed to waive protracted review
if so desired, in the interest of expediting the
matter?

Fourth: establish time limits for all agency
actions. Agencies can simply put matters on
the back burner to extract concessions and
frustrate meaningful review of their decisions.
To prevent this, time limits should be set: one
year to issue a decision in rulemakings or adju-
dicative hearings; 90 days for actions pertain-
ing to license transfer. So long as the agency
uses the merger review powers it claims—
which go unchallenged by applicants due to
time constraints—it should be required to com-
plete that broader review in one year.

The basic facts about the telecommunications
industry are well known to the FCC already.
The reason it hoards so much time is to impose
detailed conditions on the applications. Merg-
ers should not be delayed for such reasons.
Rules can be adopted after license transfer.
The agency should never be allowed to use the
merger process to bypass the rulemaking pro-
cess, with its attendant safeguards.

And what if the agency needs just a little more
time to get the rules right? The best is the
enemy of the good. Adopt rules within the
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appointed time, and seek to revise them later if
they do not work. There should be a cooling
off period between institution of a follow-up
proceeding—at least 6 months—to prevent
the agency from circumventing the time limit
rules. To be sure, any specified time limit
will be in some measure arbitrary, but this is a
small price to pay for regulatory dispatch.

Conclusion

The Clinton-era FCC wielded powers in excess
of any reasonable construction of the agen-
cy’s authority. It did so arbitrarily, with the
guidance of two over-reaching commission-
ers. Regulatory Caesarism should be interred
with (apologies to the Bard) Caesar’s bones.
If presidents are not supposed to be Caesars,
there is no case for FCC chieftains achieving
such status. The current FCC chairman under-
stands this, but reforms are needed to guard
against successors who, like Oscar Wilde, can
resist anything but temptation.
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