April 2, 2009
 
Comment to Proposed Rule: DEPARTMENT OF HEALTH AND HUMAN SERVICES 45 CFR Part 88 RIN 0991–AB49: Rescission of the Regulation Entitled ‘‘Ensuring That Department of Health and Human Services Funds Do Not Support Coercive or Discriminatory Policies or Practices in Violation of Federal Law’’

My name is Wesley J. Smith. I am a Senior Fellow in Human Rights and Bioethics for the Discovery Institute, of Seattle, Washington.  Please consider this a comment on the proposed rule to revoke the rule, “Ensuring That Department of Health and Human Services Funds Do Not Support Coercive or Discriminatory Policies or Practices in Violation of Federal Law,” as published in the Federal Register on December 19, 2008, Vol. 73, No. 245, pp: 78,072 -78,101 (hereafter, “Bush Conscience Clause”).  
 
I urge the Department to revise the Bush Conscience Clause, not revoke it.
 
We live in a culturally diverse society in which people of good will vary greatly in their beliefs about the meaning and importance of human life.  These differences are reflected most profoundly—and bitterly--in the medical context, particularly in controversial issues such as abortion, physician-assisted suicide, embryonic stem cell research, medical futility, and other such policies that touch directly on life and death. Some of these practices—specifically abortion and assisted suicide—explicitly contravene the clear terms of the Hippocratic Oath (at least as it has been understood traditionally), considered by most historians to be the founding document in the creation of the modern “do no harm” approach to medical ethics.  
 
The Bush Conscience Clause was promulgated in order to protect medical professionals who still hold to the orthodox Hippocratic view in determining their obligations to patients and their professions. The current Bush Conscience Clause prohibits such health care workers (among others) from suffering adverse job consequences (from identified classes of employers) for refusing to participate in medical procedures that contravene their moral or religious beliefs—indeed, for adhering to the ethical approach to medicine that all doctors were expected to follow merely a few decades ago.
 
The consequence of revoking the Bush Conscience Clause could be profound.  It is foreseeable that physicians, nurses, pharmacists, and others could be forced to choose between remaining in their professions or acting against their consciences.  Should that occur, medical professionals who hold to the orthodox understanding of the Hippocratic Oath could be driven out of medicine altogether.  Indeed, this has already been proposed in an editorial in the St. Louis Post Dispatch, which opined:


Doctors, nurses, and pharmacists choose professions that put patients’ rights first. If they foresee that priority becoming problematic for them, they should choose another profession.


In other words, health care professionals who wish to follow the orthodox view of the Hippocratic Oath should be persona non grata in medicine!  This is an astonishing contention that must not be protected against via public policies like the Bush Conscience Clause.
    
Revise the Current Rule 


This is not to say that the current rule does not have problems.  Indeed, I consider the current rule to be insufficiently nuanced in what actions should and should not be protected, and overbroad in that it could be construed to protect professionals who refuse to save a patient’s life based on the their view of the supposed “quality” of the patient’s life—a bioethical concept known as medical futility—or other forms of invidious discrimination that can harm people with disabilities, the elderly, and the dying. For these reasons, I urge that the Bush Conscience Clause be retained and revised, not revoked.
In revising the rule, I urge the following principles to be embodied into an amended Conscience Clause:


·      It should protect medical professionals against being discriminated in their employment because they refuse to perform –or be complicit in, as in referral requirements—medical procedures that are intended to terminate the life of a human organism or human being, whether an embryo, fetus, or born member of the species.  To put it succinctly, no medical professional should be forced to take, or participate in the taking, of a human life.

·      It should distinguish generally between elective procedures —e.g., interventions not immediately necessary to save the patient’s life or prevent serious physical harm—and non-elective procedures. Refusing elective procedures should be granted greater protection then non elective procedures.

·      To prevent conscience clauses from becoming safe harbors for discrimination, the requested procedure should generally be what violates the conscience of the health-care professional, not bias against the patient. In this way, for example, an oncologist would not be able to refuse to treat a lung-cancer patient because the patient smoked, nor could a pharmacist refuse to fill a prescription for drugs to fight AIDS because she believes the patient is gay. 

·      Finally, those covered by conscience clauses should be bona fide health-care professionals such as nurses, pharmacists, and physicians. Custodians or bandage suppliers, as two examples, should not be allowed to refuse their goods or services because they disapprove of legal medical procedures that take place where they are employed or with which their employers do business.

President Obama has made a point of declaring that his administration will seek to enact policies that bridge the cultural divides that rend the American culture.  Revising the Bush Conscience Clause would accomplish this worthy goal by respecting the morality and values of medical professionals who, in good faith, disagree with the current course of law and medical ethics, while not binding professionals of different views from following the same course.
Thank you for your attention.

Sincerely,
 


Wesley J. Smith
Senior Fellow in Human Rights and Bioethics, Discovery Institute
